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JOHN GLEESON, United States District Judge:



1 Although A. Alvarado’s status as the leader of THP is assumed by both sides, the evidence at trial
on the subject was thin.  When THP member Edward Maggiore was asked on cross-examination whether A.
Alvarado was a leader of THP, Maggiore responded, “He had influence over the guys.  I don’t look up to nobody but
myself and God.”  (Tr. at 515.)  Maggiore went on to testify that A. Alvarado had had other gang members do things
for him, including sell drugs.  (Id.





2 In a September 1999 interview with Detective Joseph Fodera of the New York City Police



3 On this issue, as on many others, the government’s accomplice witnesses gave irreconcilable
testimony.  A. Alvarado testified that he (not D’Angelo) carried the gun as they chased Deazevedo.  (Id.
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fight and have shot people to protect THP members).)  When asked how he became a member,

he responded, “A group of individuals decided to just stick up for each other and gave ourselves

a name.”  (Id.
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A Yes.
Q And has he smoked weed with you guys?
A I don’t know if he smoked weed, I don’t remember if he smoked

weed or not, but he was there.
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7 The government does not allege that D’Angelo murdered Palazzottnelo ment1ant or ntcrea7.9(o)e a7
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May or June 1999 (id. at 293-94; see also id. at 223, 393, 543-45), the government focuses on

four incidents that it claims evidence D’Angelo’s intent to gain entrance into THP: 

(1) D’Angelo’s offer to walk through CMB’s neighborhood to see if CMB members were there
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b. Obtaining Bullets for THP





8 Maggiore’s vague assumptions about D’Angelo offering to perform a Trojan Horse-type attack on
Adam Bruno (a person who is otherwise not mentioned at trial) made little sense, and were a dramatic embellishment
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THP.  I disagree.  A. Alvarado’s testimony at trial established that he (A. Alvarado) was no

longer interested in harming Deazevedo:

A LA noticed Felix on a pay phone and he told me let’s go back.
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would not tend to prove had it been introduced at trial.  Cf.

 United States v. Gallego, 191 F.3d 156, 164-65 & n.3
(2d Cir. 1999) (holding that, in the Rule 33 context, a court may not speculate as to evidence the government might
have presented at trial but did not).  I base my Rule 29 decision only on those facts adduced at trial, cf. id., viewed in

the light most favorable to the government.
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around,” saw D’Angelo “pulling the gun inside the car,” looked at R. Alvarado, and said, “Oh,

shit.”  (Id. at 421 (quotation marks omitted); see also id. at 423 (same).)  At trial, Maggiore
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16 See infra Part B.7.a.
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tell the government about A. Alvarado’s role in the offense and falsely testified that he was not

protecting anyone; (3) Maggiore did not inform the government about A. Alvarado’s role in the

government, and falsely testified at trial, that he did not remember getting the gun out from under

the hood of his car moments before it was used to shoot Palazzotto.  (Id. ¶ 4.)

Yet despite this rampant perjury, the government clings to the jury’s verdict like it

is the only conviction it ever obtained, citing one main reason:  Maggiore and R. Alvarado did
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murder in a telephone conversation with Maggiore—a fact that A. Alvarado, R. Alvarado, and
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For his part, Maggiore was implicating A. Alvarado in the murder.  Beginning

immediately after the murder (July 1999), and again in March 2000 and December 2000,

Maggiore told the police that A. Alvarado had criminal responsibility for the murder in that he

was the driver of the car.  Asked by the prosecutor at trial why Maggiore would think he was

responsible for the murder, A. Alvarado answered, falsely and nonsensically, “I guess because he

felt I’ve been incarcerated before and I knew the system.”  (Id. at 375.)  We know now that the

true answer to that question would have been, “Because I directed Maggiore to shoot Palazzotto.”

So after the murder, A. Alvarado and Maggiore pointed the finger at each other. 

A. Alvarado told the police and his brother that Maggiore was the admitted shooter, and

Maggiore told the police that A. Alvarado was involved.

Although Maggiore was consistent for eighteen months in implicating A.
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17 Curiously, the government asserted at oral argument that it was only a “possibility” that A.
Alvarado threatened Maggiore (Hr’g Tr. at 23), even though its own witness, Maggiore, so testified and the
government never challenged or questioned that testimony.  The government acknowledged only that Maggiore
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Supplemental Mem. Opp’n Def.’s Mot. New Trial at 14-16 (“Gov’t Supplemental Mem.”).)  In
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grab it.”).)  Maggiore, however, testified that the gun was in D’Angelo’s hand, and that Maggiore
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[i.e., Maggiore] who told him that he shot a kid on Columbia St last night.”  (Gov’t Ex. 3500-

AA-10.)
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21 Maggiore said this to Americo Massa, Jose Vanderlinder, and Jermel Franklin.  Maggiore later
told Franklin that D’Angelo was the shooter, but then started crying and said that that was false.

22 Maggiore said this to Kevin Morrissey, Jerry Russell (by implication:  Maggiore said Robert
Alvarado should be “grateful” to Maggiore), and Leonard Owens (by identical impentis (b8alse.22
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24 To the extent that the government offers the polygraph results to show that Maggiore and R.
Alvarado did not commit perjury on the crucial fact of whether D’Angelo shot Palazzotto, I reject it, as discussed in
Part B.4.a.
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convicted D’Angelo anyway, the government fails to cite a single piece of evidence that was

actually before the jury.

[I]t is inconsistent with the applicable “but for” standard for the
government or the court to evaluate a Rule 33 motion by replacing
perjured trial testimony with hypothetical testimony that was not delivered



25 None of the Assistant U.S. Attorneys whose arguments are quoted above, all of whom have left the
office, had any involvement in this case.
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(“O’Kane Mem.”).  “‘To this day, the scientific community remains extremely polarized about

the reliability of polygraph techniques.’”  Id. (quoting United States v. Scheffer, 523 U.S. 303,

309 (1998)).  The government has often quoted United States v. Ruggiero, 100 F.3d 284, 291 (2d

Cir. 1996), for the proposition that “‘lie dete “‘lE tests are generally not admissible in federal

court because of their questionable accuracy.”  E.g., O’Kane Mem. at 10; Letter from Lauren
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As for the specific polygraphs here, the government touts their surgical precision;

R. Alvarado and Maggiore were asked only one yes-or-no question.  As the government explains: 
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Palazzotto, testified falsely so D’Angelo would do prison time instead of him, and then taunted
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rejection of trial testimony by itself does not automatically permit Rule 33
relief.

The ultimate test on a Rule 33 motion is whether letting a guilty
verdict stand would be a manifest injustice.  The trial court must be
satisfied that “competent, satisfactory and sufficient evidence” in the
record supports the jury verdict.  The district court must examine the entire
case, take into account all facts and circumstances, and make an objective
evaluation.  “There must be a real concern that an innocent person may
have been convicted.”  Generally, the trial court has broader discretion to
grant a new trial under Rule 33 than to grant a motion for acquittal under
Rule 29, but it nonetheless must exercise the Rule 33 authority “sparingly”
and in “the most extraordinary circumstances.”

Id.
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case,” including an “objective” evaluation of “[a]ll the facts and circumstances.”  Sanchez, 969

F.2d at 1414.

Here, I am anything but “satisfied that competent, satisfactory and sufficient

evidence in this record supports the jury’s finding that this defendant is guilty beyond a

reasonable doubt,” id.  The conceded perjury on the part of A. Alvarado, R. Alvarado, and

Maggiore on crucial facts was only a small subset of the incredible testimony by those key

witnesses.  As set forth above, the testimony of Maggiore and R. Alvarado was riddled with

anomalies.  Though cases construing Rule 33 allow me to weigh the evidence, see United States

v. Ferguson, 246 F.3d 129, 133 (2d Cir. 2001); Sanchez
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b. The Newly Discovered Evidence Standard

Federal Rule of Criminal Procedure 33 also contemplates a new trial based on

newly discovered evidence.  While a motion for a new trial on the ground of newly discovered

evidence is committed to my sound discretion, United States v. Diaz, 922 F.2d 998, 1006 (2d

Cir. 1990), it “‘is not favored and a district court must exercise great caution . . . and may grant

the motion only 






